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ADVERTISEMENT. 


Tuts examination is made in the cauſe 


of truth. It diſclaims parties of all de- 
ſcriptions; and it appeals only to the diſ- 


paſſionate people of England, who are inte- 


reſted in parliamentary privilege, and the 


conſtruction of a particular ſtatute. The 


caſe of the Middleſex election ſome years 
ago, is warm in their remembrance, and 


that the reſolution of one part of the le- 


giſlature on the ſubject of it was after 


wards done away. In the late Southwark 


caſe, it is equally eſſential to their liberty 


to know how far any of their countrymen 
can be diſabled and incapacitated to ſerve 
in parliament ; either under the cuſtom of 

A one 


FF 


1 ( iv ) ; 
Ll one of the three eſtates, or an act of the 
: | : * . ” . | . | 
* whole. The inquiry is made in the pam- 
| phlet now offered the public; and in the 
purſuit candour and reſpe& are ſhewn to 
* d 7 ö 
all Who are concerned! in it. 
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I Havx availed Py” of a i rde leiſure 
to prove that the determination of a late commit-" 
tee of the Houſe of Commons, againſt a gentle- f 
man who had been proved before a former, to 
have broken an act of parliament, made a few 
years after the revolution, was, with the beſt of 
intentions, founded in error; and that his breach 
of it did not diſable him to be returned to wet , 
ment on a ſecond election for the /ame place, 


The data I have affumed are the ITS of a. 


ſtatute 12 and a deciſion upon it, ſanctioned by ll 
A 8 a branch 


W 
1 


(wi) 

a branch of the legiſlature. In defining one, I 
defend the other; but I do not know that every 
gentleman of the profeſſion agrees with me upon 
them. Having, Sir, at your inſtance, given you 
my opinion upon the queſtion, you are entitled to 
my explanation. If it give ſatisfaction, my time 
will have been well employed; and as I have aſ- 
ſerted nothing without the aſſignment of a reaſon, 
any thing oppoſed to it, if it appear wilful in its 
malignity, or ſincere in its ignorance, will be un- 
worthy my regard, but command my reſpect if 
liberal and ingenuous. In all ſpeculative queſ- 
tions differences of opinion will ever be met with, 
and their reconciliation will be poſtponed for ever. 
The objects of my diſcuſſion are not imaginary 
or fanciful, but ſolid. They are not metaphyſi- 
cal, but ariſing out of an Engliſh act of parlia- 
ment, and a determination upon it by a commit- 
tee; they are plain matters of fact, ſtaring us full 
in the face, and calling ſor nothing but ſound 
good ſterling ſenſe, as current as our coin, to un- 
fold and explain them, on which, though differ- 
ences of opinion may be found, a right one will not 
be 4% in the ſearch, either to reconcile or deſtroy 
them. 


The argument for this purpoſe on ſuch objects 
I allow to be dry and inſipid, but I am ſure it 
. is 


| (6 
is intereſting. The knowledge of words ſpoken 
leads to the knowledge of ideas ; by which only 
our communion with each other is conducted with 
preciſion, and we make ourſelves mutually intel - 
ligible. A like knowledge of words written, is a 
mean to the ſame end. If they do not agree with 
received rules of grammar, common parlance, or 
vulgar ſenſe, they will but deceive us, and miſ- 
lead our underſtandings, Supported as I think I 
am by truth, which I had little trouble to eluci- | 
date, I call for the attention of the public and 
the legiſlature; not doubting but I have fulfilled 
my purpoſe, nor fearing a defeat under quib- 
bling evaſion. Unaccuſtomed indolently to rely 
on the authority of great names, I take no- 
thing for granted, but ſeduouſly explore infor- 
mation on my own. In our laws there is no 
myſtery that ought to make a ſound headed 
man diſtruſt his judgment, or renounce think- 
ing for himſelf, If mine be wrong, of which 
I have no preſent apprehenſion, the ſtatute will 
be wrong. If it contain any thing doubtful it 
cannot be right; and if it cannot be ſolved to a 
certainty, or without being liable to different in- 
rerpretations, it muſt be faulty, and requires a law 
to explain it. This it has been, and the deciſions 
in 
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To find the intent and meaning of the legiſla- 
ture often takes up a tedious - deduction ; © but 

when obviouſly expreſſed | in any of its ſtatutes, no 
ſagacity is wanting tea qiſcern it. A queſtion.of 
law demgngs. | .bohpand: attention, which, thezge-, 
nious and learning of-thoſ&, who merig the name of: 
kwyers, can beſt reſolve. 4 It ſhould peak, ſo as, 
to leave nothing to diſcretion, which might in-, 
troduce novelty. This, as Lord Coke ſays, if aot, 
ſupported by precedents, , is not, to be, alpped., 28 
Some certain rules, he. further fays,” are to, be, 
followed; and with, reſpectful deference. to — 
and the public, ſo I think myſelt. It is indeed 
the deſtitution of ſuch rules, that has excited all 
the objections I have made to the deciſions of 
the Commons, whether when ſitting on their own 
privileges, or on cafes of elections, 


The judges, in their conſtruction of a remedial 
ſtatute, always conſider what the old law is, the 
miſchief to be prevented, and the remedy to be 
given; ſo as to ſuppreſs the ſecond, and advance 
the laſt; not to incregſe or enlarge it, but to bring | 
it into public operation, 


I do 


* 


C it ) 

I do not addreſs: myſelf to you in the language 
of a mere hackneyed practical advocate, to divert 
your, orthe public judgment, by ingenidus ſophiſtry, 
for the ſake of victory; or logical ſubtilty, for a 
| partial purpoſe. I have long diſtinguiſhed” that 

mefelyeto: *praZiſe the law, does not require any 
extraordinary ſhare of ability. To propaund. and 

diſpenſe it, require genius and learning, taſte 
and integrity. A man may be a brilliant advo- 
cate, but a ſhallow lawyer. His alternate defence 
of right and wrong, in a courſe of time, as a 
kind of trade, generally takes away from the pu- 
rity of his intention. His deXterity is miſtaken 
for wiſdom ; and the vicious employ, him to eſ- 
caße juſticr, the virtuous to obtain it. Excep- 
tions there are; but they are ſo few, who are 
like a Saunders, a Hardwicke, &c. that they are 
only remembered for their ſingularity. g 

Nor have I preſumptuouſly taken the chair of 
Ariſtarchus to help my inquiry into the intend- 
ment of a ſtatute, - In my retirement at this 
ſeaſon, I have endeavoured to take a due me- 
dium between the caſes of the reſpective parties; 
and às Afr entire ſtranger to both, theif friends 
and their partizans, to execute the charge I have 


undertaken. They are equally entitled to my 
reſpect; 


me which in particular ought no to ſit in the 


iy 
voy ras. 
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* 
reſpect; and I have been careful not to offend 
them by compliment or praiſe. It is nothing to 


Houſe for the borough of Southwark. Of no 
party whatever myſelf, I truſt it will appear to 
you, and the public, that I have nothing but truth 
in view, without favour or affection, careleſs 
whom it may affect by its elucidation. 


I am, Sir, 


Your moſt humble ſervant, 


an 6, 1797. 
"I M. DAWES. 


ERRAT A. 


40. laſt line, read legiſlative maxim. 
27. N. B. Judge Blackſtone made an addition to his Commentaries, 


in conſequence of what paſſed i in the Houſe. 
59: In 1699, treating a corporation on the day of election was held 
a breach of the treating at, Thetford caſe, 


Ax EXAMINATION, &c. 


—— 


„„ ELON: L 
_ Of the meaning of the flatute of the 7 W. III. 
h . 4. 


Orr of the beſt philological critics * 
ever known in this or any other age, alarm- 
ed at the conſtruction of the article or con- 
junction - THAT in grammar, thought 
proper to examine it with all his powers ; 

and his diſquiſitions have been printed for the 
inſtruction and amuſement of an admiring 

public. Whatever diſrepute inquities into 
the nature of languages may have fallen into, 
Mr. Horne Tooke in his Letter to Mr, Dunning. N 
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it is impoſſible to arrive at, or communicate 
knowledge, without a certain and mutual 
conception of the meaning of words, Mr. 
Locke's work, which he calls an Eſſay on the 
Human Underſtanding, is in reality a moſt 
elaborate metaphyſical eſſay on woRDs, as 
ſigns, or repreſentatives of ideas; which 
could we agree in, moſt of our controverſies, 
according to this great man, might be con- 
tained in a nut-ſhell. 


A jingle word in an act of parliament 
having been variouſly accepted by two diſ- 
tint committees of the Houſe of Commons, 


it is now thought neceſſary to ſearch out the 


truth between them, and make it publicly 


known for what it is. Whatever have been 


the motives of the gentlemen · who have ſe- 


parately made this /ng/e word queſtionable 


In 


= 
in its import, it is material to know how 
far its ſolution by the latter, be conſiſtent or 
correct. In the expoſition of ſtatutes, as of 
laſt wills and teſtaments, it is the buſineſs 
of the judges to pronounce the intention of 
their makers. In this they are ſometimes 
. afliſted by a preamble, or a context. Should 
: it appear obvious to a common reader, - he 
will not want the help of a grammarian to 
explain, or a man of letters to develope it. 
Should it of itſelf be doubtful, it might with 
fairneſs be aſked—ſhall ſuch committee be 
the arbiters of its definition; or ſhall they re- 
port to the Houſe their doubts upon it, and | 
be governed by them ? This queſtion would 
not be nugatory, but propoſed as a means 
of obtaining uſeful information. Here it 
ſhall be diſcuſſed with freedom and candour 


for the ſake of TRUTH; and with all poſ- 
"2 ſible 


CT 3 
fible reſpect for thoſe who are concerned in 
it, to the end of an impartial #EARING. 


Among the ſtatutes of king William III. 
there is a ſhort one in the ſeventh year of 
his reign, chap. iv. entitled, © An act for 
„preventing charge and expence in elec- 
« tions of members to ſerve in parliament.” 
It recites that © grievous complaints had 


been made, and manifeſtly appeared to 
de true in the kingdom, of undue elec» 


tions of members of parliament by ex- 
% ceſſiue and exorbitant expences, contrary to 
« the laws, and in violation of the freedom 
« que to the election of repreſentatives for 
the commons of England in parliament, 
to the great ſcandal of the kingdom, diſ- 
honourable, and might be deſtructive of 


the conſtitution of parliament,” 


This 


(33 |: 

This is verbatim the preamble, which, 
though expreſſed in general terms, are ſtrong 
and energetical. Its objects are exorbitant 
expences againſt law—a violation of the 
freedom of election. the ſcandal of the king - 
dom and the diſhonour, and poſſible de» 
ſtruction of the conſtitution of parliament. 
Evils of this magnitude wiſely attracted the 
eye of the legiſlature; and for remedy there · 
in, and that all elections of members to it 
might be thereafter freely and indifferently 


made, without charge or expence, this ſta- 
tute enacts and declares by prohibitory words 


in the firſt ſection . That no perſon to be 


elected to parliament for any county, 
P city, town, port, ar place in the king- 
s dom, after iſſuing out the writ, or after 
any ſuch place becomes vacant, ſhall by 
++ himſelf, or any other ways ar means in 


„ | © his 


(6) 
his behalf, or at his charge, before his 
election, directly or indirectly give, preſent, 0 


6 


— 
* 


& or allow to any perſon, having a vote 
“in ſuch election, any meat, drink, enter- 

6 tainment, or proviſion ; or make any pre- 
66 ſent, gift, reward, or entertainment ; or 
e ſhall make any promiſe, agreement, obli- 
66. cation, or engagement, to give or allow 
% any money, meat, drink, proviſion, pre- 
6 ſent, reward, or entertainment, to and for 
* any ſuch perſon in particular, or to any 
e ſuch county, city, town, borough, port, 
«© or place, or to or for the uſe, profit, or em- 
5 ployment of any ſuch perſon or place, in 


&* order to be elecled to ſerve in parliament 
6 


for either of thoſe places,” 


Here the firſt ſection ends, wherein the 
ſeveral acts prohibited are clear of penalty or 


puniſhment; 


9 


puniſhment; but by the ſecond ſection, which 


compriſes the whole ſtatute, it is further 


enacted and declared, —** That every per- 


1 40 


% making, promiſing, or engaging, do- 


66 1 


60 


64 


46 


66 


6c 


6c 


66 


46 


«c 


ſon ſo. giving, preſenting, or allowing, 


ing, acting, or proceeding, ſhall be, and 


. 7s thereby declared and enacted diſable > 
«6 | 


and incapacitated upon—svcr—eleftion, 
to ſerve in "parliament, for ſuch city, 
county, town, borough, port, or place ; 
and that sven perſon ſhall be deemed and 
taken, and js thereby declared and enacted 
to be deemed and taken, no member in 


parliament, and ſhall not act, ſit, or have 


any vote, or place, in parliament, but 


ſhall be and is thereby declared and enacted 
to be, to all intents, conſtructions, and 
purpoſes, as if he had been never return- 
ed or elected, a member for * parlia» 


ment.“ 


4 This 


| . 

This is the whole act; and admitting 
that if any particular petſo had infringed it. 
on indiſputable proof of the prohibited fact, 
there can be no doubt that he is diſabled and 
incapacitated to fit in parliament, though 
properly ſent there by the returning officer. 
This gentleman knows nothing of his tranſ+ 
greſſion ; or that his election is void of vaid- 
able. So apparent is this, that no one can 
queſtion it. It agrees with the ſtatute, and 
there muſt be a new election. 


Such particular perſon then being thus diſ- 
abled and incapacitated to fit in. parliament 
on this return; which is only annulled after 
he has taken a place there, on a conviction 
of his prohibited misfeazance ; it operates as 
his puniſhment, in order to prevent the like 
in others. His election becomes void; and 
his breach of this ſtatute diſabled and inca- 
pacitated 


(9) 


pacitated him to fit in the Houſe of Com» 
mons on his previous return. This is certain 
to a mathematical demonſtration, In the” 
firſt inſtance he is found guilty of the fact 
legally forbidden: in the laſt he incurs the 
penalty of diſability and incapacitation to fit 
in parliament ;-—in further words, and thoſe 
of the ſtatute, he is deemed and taken to be 
no member 3 and is, to all intents; couſtruc- 


tions, and purpoſes, as if he had been never 
elecled or returned a member for the parlia- 
ment . 


Theſe are the words of the ſtat ute, which 
expreſsly, as words can convey, difable and 
incapacitate him to fit, after he has incurred 
its puniſhment ;—AND NOTHING MORE. 
An attentive peruſal of it will make manifeſt 


to an ordinary reader, that it means no more. 
| If 


4 
N 
| 
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If the offence be great, the penalty annexed 
to it is proportionate. It deſtroys his elec- 


tion; and his ambition, if he have any, of a 
place in parliament, is mortified by his cha- 
grin and diſappointment. It is indeed 
enough; and the legiſlature by extending 
it further might have made it reprehenſible. 
The ſtatute does not afford, on the face of 
it, even a preſumption that the ability and 
incapaciiy incurred by treating, goes further 
than the ſing/e election which it might, or 
might not, have procured him. It does not 

intend, becauſe it does not ſay it, that he ſhall 
be diſabled and incapacitated to be returned, 
if he have a majority of votes, on a ſecond; or 
ſubſeguent election, for the ſame place; or 
that he ſhall be ſo for any other, during the 
continuance of that parliament. The per- 
ſons treated on the firſt election may not 


vote 


E 


vote on a ſecond, without further entertain» 


ment: they may be dead, removed, or not 
qualified ; nor does it follow that they would 
not come forward for their defeated candi- 
date freely, and without any refreſhment 


whatever, 


But it is ſaid, and perhaps it may have ſome 
ſhade of countenance, from here and there 
an obiter word or two, in an inſtitutional 
breviary, that 756 difability and incapacita- 
tion renders him ineligible to be returned for 
the ſame place, on a ſecond, and every other 
election for it, during that parliament — 
ſurely not for his Jie —and in a degree this 
has been once determined by a committee of 
the Houſe of Commons on a petition in 
1782*; and again ſo lately by another as 


N The caſe of Honiton. 


in 


E 


in December 1796 , without any regard 
for an intermediate deciſion of a third in 
1787 +. The juſtice of their adjudications, 
unmeeted by their diſcretion; but accord- 
ing to the /p:r:t of the act of parliament, 
which was paſſed to direct them; is be- 
come a ſerious and requiſite defideratum. 
The ſearch is of high importance, and de- 
mands temper and deliberation: not the 
rude borean voice of party or faction, heated 
by the fumes of prejudice and prepoſſeſſion: 
—not the voice of ignorant, illiterate, low- 
minded men :—but the calm philoſophical 
correctneſs of grammatical knowledge, legal 
interpretation, and the perſpicuous mean» 
ing of terms, uncorrupted by any mental 
bias to make them ſpeak with partiality, 


* The caſe of Southwark. f The caſe of Norwich. 


and 


© 43-7 
and only governed by a love of truth, with» 
out fear of the conſequence. To this end, 
which is rendered material by the laſt de- 
termination on the ſubject, let us here ſelect 
the ſentence of the ſtatute word for word, 
and then illuſtrate their meaning. It is as 
follows. Every such perſon ſo giving, 
„ promiſing, &c. ſhall be declared diſabled 
t and incapacitated upon sVcn election to 
« ſervein parliament for ſuch county, town, 
« city, borough, or place, &c.” What 
eleion ?—The election, a majority of votes 
had conſtituted of him, upon which he was 
returned, and not any other. Having ſuf- 
fered his diſappointment for his treſpaſs on 
the treating act, he becomes 4 new man. 
As perſons convicted of grand and petty lar- 
ceny, are reſtored to their credit by their pu- 
niſhment, it would be oppreſſive that an 


oftender 


— erage — ˙ 1 


( 14 ) 
offender under this treatin g act ſhould not, 
after making his election void, be reſtored 
to his credit alſo, ſo as to be an unblemiſhed 
candidate for another. And nothing but a 
ſpecific ſtatute can make him again ineli- 
gible. The pronoun SUCH is relative, and 
applies to the ſubſtantive word ELECTION ; 
taking in another by the way, which is the 


conjunction, or conjunctive article THAT: 


Etthe amount whereof is THAT he is diſ- 


abled and incapable of fitting for THAT elec- | 
tion only, without any reference to a ſubſe- 
quent one, The word SUCH is a pronoun 
relative; and if it do not mean THAT ele- 
tion, it means nothing. It relates to an 
election paſt; to the ſame election, on whick 
he had been returned, and not to any u- 
ture election, duly gained, and unaccompa- 
nied by a breach of the treating act. It is of | 


teutonic 


C 3s") 


teutonic derivation ; and it marks, or points 
out the ſubſtantive, to contradiſtinguiſh it 
from any other; and in this unembarraſſed 
ſenſe it was underſtood without heſitation 
by the Norwich committee in 1787. Lord 
Chief Baron Comyn took it in the ſame 
manner, though in his mode of digeſting, 
he is ſhort on the ſubje&, and takes notice 
| only of this relative pronoun suck. | Sup- 
pole however, in the fairneſs of argument, 
we ſay it means—THE LIKE—of any thing 
If we apply this meaning in the preſent 
caſe, it will then be the ite election — that is 
to ſay, an election in like manner ac- 
companied and tainted by treating. Here 
it will not reach a ſecond election, which 


is gained by free voting, without any treat- 


ing at all. The LIxE election is one that 
is as wnduly gained as the firſt, and this is 
: the 


| 
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the whole. In ſhort, conſtrue the word as 
we will, it cannot be ſaid, without the 
greateſt torture of verbal inference, that it 
intends in itſelf, or by reference, any thing 
beyond the particular election that is pro- 
nounced to be void. It is the palpable 
meaning of it; which we thus exhibit in 
the face of day, after two committees have 
determined otherwiſe. Their judgments 
have provoked this examination, which, 
_ ſhould it, as on a writ of error, a bill of re- 
view, or an order for rehearing, reverſe or 
correct them in the court of common ſenſe, 
our purpoſe will be gratified, and thoſe who 
are intereſted in it will be thankful for it ; 
but ſhould it not, it will open and diſſect 
the ſubjet for the judgment of others, 
either to expound this ſtatute as we have 
done, or be a medium of drawing the at- 


3 | | tention 


=. 
| tention of the legiſlature to explain and 
amend it, as well for the benefit of thoſe 
it is enacted to ſerve, as the puniſhment of 
thoſe who may raſhly infringe it, 


c SECTION 
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Havixo weighed the arguments on both 


ſides the queſtion in the balance of reaſon 
and juſtice, and found them in ſupport of 
two determinations to be wanting, we pro- 
ceed to ſhew that when the election was 
declared void, becauſe the member return- 
ed had violated the prohibitory ſtatute of 
king William againſt treating, and when 
the /ame candidates offered themſelves to 
the conſtituents of Southwark, they were 
alike ehgible to ſit in parliament, as well in 
the judgment of the returning officer, as in 


2 {picit of that ſtatute, A new writ iſſued 


requiring 


(19 ; ) 


requiring him to return a member in the 
- room of one who had loſt his {eat on the for- 
mer for a breach of it. No words of diſabi- 
| lity op incapaeity in any gentleman appeared 
in thewrit;.no. notice of either came to the 
returning officer from the Houſe of Com- 
mons. For his own private fatisfaQtion be 
had taken legal advice to, the .contrary. All 5 
he heard of at Wasa ort of verbal notice 
A the candidate; who, had petitioned, and 
Who Was again a candidate at this new elec- 
tion. He therefore opened the poll, and a 
very much to his honour, told the electors 
they were at liberty, for ought that appear- 
ed to him ta the contrary, to vote for whom 
they pleaſed. Had either of the candi- 
dates been manifeſtly ineligible, or the writ 
had directed him to return a member 
inſtead | of, and excepting - a particular 
man, he might or might not have named 
Gn: him 


e) 


him from the huſtings; and there being but 
two, the one who was not excepted might 
or might not have been returned without 
oppoſition. But the election went on, and 
the gentleman whoſe former return was 
made void by his own conduct, Was choſen 
by a large majority. His opponent had not 
now any proof that he had treated, as a 
cauſe of making void his ſecond election. 
This his opponent prided himſelf would be 
the effect of the difability and incapacity to 
fit on the f/f, and that he himſelf would 
be the repreſentative of ' ſuch majority, 
though again him, and in contempt of 
their ſuffrage. He petitioned the Houſe a 
ſecond time againſt the return of his com- 
petitor ; not ſingly on the ground of his 
preſumptive diſability and incapacity, but 
alſo of charging him with bribery, procuring 
a majority 


( 8 

a majority of legal votes, and hiring mobs 
to interrupt the freedom of election. On 
the hearing, ſeeing the complexion of the 
committee ſmile upon him, in favour of his | 
firſt charge, he abandoned his other allega» _ 
tions, and reſted his caſe altogether thereon, 
He was ſucceſsful. The Houſe of Com- 
mons ordered the return to be amended, 
and his name to be inſerted inſead of the 
gentleman who was elected by a large ma- 
jority of legal votes without any treating, or 
other means conſtituted anduly, or prohi- 
bited by law. Choſen in this way by the 
Houſe, he took his ſeat therein-accordingly. 
The word choſen occurs here of courſe. —. 
Except for the deciſion of the Houſe, he 
could not have fat in it on this occaſion, for 
the borough of Southwark. Their juſtifica- 
tion is their conſtruction of the cuſtom of par- 
O3 + lament 
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Cm 
liament with the treating act, and not the act 


itſelf, which being open to us all, may be cri- 


tically ſolved into a different meaning. If the 
prohibitory or penal words of it were obſcure, 
myſterious, or doubtful, this hir couſtruction 
might be as fair and correct as any other per- 
ſoti's.” All by converſion might be right or 

wrong ; and we might critically admire and 
receive that as the beſt which was moſt in- 
genious. But where, as in the treating act, 


they are in our comprehenſion as clear as 
language can make them, a conſtructive or 


forced etymology of them cannot but excite 


our ſurpriſe, and make us lament the weak- 


neſs of human diſcernment into a caſe ſo 
plain in itſelf, and ſo free from confuſion !/ 
In the Middleſex queſtion ſome years ago, 

which was wiſely dene away Ou years 
6 | after, 


* 


after, it was not the meaning of an act of 
8 | 

parliament that was an object of inquify; 

but how far a conviffion of writing and pub- 


liſhing a LIBEL, Was ſuch a breich'of the 


peace as warranted the expulſion of a mem- 
ber from the houſe, and rendered Him inca- 
fable of being re. elected. The Houſe in its 
reſentment of an inſult on majeſty by a 
man of an intrepid mind, voted him in- 
eligible in conſeguence of bis expulſion, 
which followed his conviction. A new 
writ iſſued; another gentleman was op- 
poſed to him, and although he had a Jargs 
majority, the Houle: ordered the name of 
his opponent to be put into the return, and 
placed bim fi in parliament. This ſtretch of 
power Was ſo generally offenſi ive, that on 
a change of men and meaſures. in 1783, 


ſuch reſolution of the Houſe was expunged 
C8 from 


(44) 
from its journals, with only one diſſentient, 
who from his exalted talents it was thought 
would not have made himſelf ſo particular, on 
ſo good an occaſion ; but this diſtinguiſhed 
member is human, a compound being of 
matter and ſpirit, and, in common with the 


| beſt of us, cannot but occaſianally err, If 


his heart be good, whatever flows from it 


deſerves commendation. An erroneous 
| judgment ought ever to be ſanctified by the 


rectitude of the will. 2 


Undoubtedly the privileges of parliament 
are of high authority. If we do not go 
all lengths with them, let it be aſcribed to 


our inſatiable fondneſs of the certainty of 


law, and the known law of the land, which 


as it eſtabliſhes our rights as on a rock, ſo 


it invariably redreſſes our wrongs. Where 
the 


( 25 ) 
the former totter on the will of an arbiter, 
and the latter are ſuffered without the due 
regard of the magiſtrate, all law is defi- 
cient. As we cannot apply this to the 
civil or criminal code of Engliſh juriſpru- 
dence, be it our reſpectful ſtudy of theſe 
two election caſes, to look cloſely into theſe 
privileges of the Houſe of Commons, and 
then ſubmit our judgment upon them to 
thoſe who may be induced to conſider it, 
more for the ſake of ſound information than 
idle curioſity, | 


Leaving alone all thoſe that do not re- 
late to the e/g:b//ity of men to be returned 
to parliament, it is enough that we plunge 

our plume openly and directly into that 
only which gives the deciſion of diſability 
and incapacitation of any man to be re- 


turned 
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turned to ſerve in parliament, whethe 


. 
v 2 Pe T 3 * 
4 


conſequence of a crime, he has committed, | 


REC 


the cuſtom of parliament. - 


That the Houſe, of Commons incapaci- | 
tated a member returned in the Middleſex 
caſe, is no proof that it did right, or of the 
exiſtence of any poſitive lay of parliament, 
nor of any fixed rule Iaid down any where. 
Their reſolution againſt that gentleman is 
recorded to be wrong; and therefore it could 
not be according to a /ufantial law of par- 
lament. Fourteen years after it was made, 
that Houle recovered to its good ſenſe, blot- 
teg it from its journals, as unfit to be feen; 
inaſmuch that though a member convicted 
of writing and publiſhing a libel, may be 

| expelled, 


( 27 ) 


expelled, his expulſion by the law. of. par- 
liamænut does. not incapacitate him to be 
elected again and ſerve in that parliament. 
The learned and elegant Blackſtone, in his 
never to be forgotten, Commentaries, and in 
the Houſe of Commons, maintained the 
contrary ; and he cited various authorities. 
Had they been ſanctioned by the /eg1/fature, 
they might be unexceptionable. They 

were taken from the zournals only of the 
reſpective houſes. Cuſtom may reſt them 
on the lau of the land; but, excepting the f 
authority of divers ſtatutes, what ſhall be 
deemed the law of parliament, whereby any 
man ſhall be diſabled and incapacitated to 
ſerve there, we are altogether ignorant of. 
There is na determination on the ſubject. 
The deſtruction of the reſolutions in the 
Middleſex caſe, removed the effect of all 


former 


4 ay 

former authorities, and made them erro- 
neous—if not, they would appear capricious, 
variable, and indefinite. To repreſs a ſuſpi- 
cion that bh are ſo, it is eſſential to the 
dignity of the Houſe, to aſcertain our rights 
and zncapacities by ſome ſpecial ſtatute, or 
that it will, in its decifions' on the latter, 
eſtabliſh ſome undevious rule, from which 
we cannot ſwerve, but in danger of its in- 
fraction. If it now reſt with the parlia- 
liament, as the fuperior commentator in- 
forms us, unexplained by any ſtated rule, it 
refts in the diſcretion of the two Houſes. 
If the law of parliament is part of the law 
of the land, it ſhould be preciſely known, 
and expounded, like other laws, as they 
are by our judges, in all the courts of 
Weſtminſter-hall. It ſhould be diſpenſed 
according to their ſpirit, and not what the 


3 Houſes 


(29) 


Houſes think it ought to be. The judg- 
ment of both ſhould be ſeparately us 
dicere, not jus dare; to promulgate the law, 
and not to give it. In the caſes of election 
they ſit as judges, not legiſlators. Acting 
is the former, they ſhould declare the law 
as it is. Acting as the latter, they ſhould 
either ordain, repeal, explain, or amend it, 


as neceſſity may require. 


In the caſe of the Queen againſt Paty, 
Lord Holt nobly faid, * That the authority 

of parliamnent is from the lau, and that 
. as it is circumſcribed by law, ſo it may 
be exceeded; and that if they do exceed 
„ thoſe ſegal bounds and authority, their 
„acts are wrongful, and cannot be juſti- 
e fied, any more than the acts of private 
* men. To ſay,” goes on this great man, 

they 


(420). 
"ec 'they are jad ges of their n pr imilegrs, and 
authority, and nobody elſe, is to makeitheir 
privileges to be as they would have them. 
If there be a wrongful impriſonment! by 


<« the Houſe of Commons, hall we ſay there 
„jg no redreſs; and that we are not able 
«to execute thoſe laws on Which the 1j- 
„ berty f the people ſubſiſts? All courts 
“ are ſo far judges of their own: privileges, 
40 


and entruſted with a power to vindicate 
« themſelves, that they may punich for 
«© contempts; but to make the patliameit, 
61 or any couft, final judges: of them, ex- 
4 cluſive of every body rele, is to intro- 
„ duce. a ſtate of confuſion, by making 


every man judge in his ow]nn cauſe F.“ 
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Of this opinion was the Houſe of Lords, 
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1 See Salk. 503. 2 Ld. Raym. 1105. q | 
who 


( * 
Who in this caſe reverſed the judgment be- 
low. If they had not done it, there might 


exiſt rights without remedies, and wrongs 


without reparation. Yet our ineſtimable 


commentator ſays, the dignity and independ- 
ence of the two Houſes. are in a great 
5 meaſure preſerved by keeping their privi- 

leges indefinite. In ſome caſes they may be 
fo, but not in queſtions of perſo nal 4 ability 
and incapacity ; ; and this t the Commons! in as 
great a meaſure proves by expunging the 


iin , LIL £5. 


reſolution reſpediing t the Middleſex' election, 


thirteen y years 290. lernt a and certainty 
are neceſſary to the liberty of Engliſhmen. 


The privileges of the Houſe of Commons | 


are the privileges of the Loca? | Their boun- 
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equally injured by their extenſion, or di- 


minution. 
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( 32 ) 
The foundation of parliamentary privi- 


lege we take to be, only the ſecurity of 
the Houſe of Commons, as to the unin- 


terrupted attendance of the members, and 
the freedom of their debates. The word 
implies a paſſtve ſafeguard, not an aclive 

rightful power known to the common or 
ſtatute law. However it was the intereſt 


of the people formerly that this privilege 


ſhould be undefined and unlimited, at pre- 


ſent we hold it to he for their benefit, and 


neceſſary to the preſervation of the conſti- 


tution that it be brought within certain 


bounds and deſcriptions ; otherwiſe, there 
being no appeal, the ſubjects will be at 
the mercy of a power uncontrouled, and 
unfathomable in its depth. This they have 


more than once had reaſon to complain of, 


and this they ever may have, unleſs it be 


marked 


( 33 ) 


marked out by ſtatute... To eſtabliſn itz 
original right, it muſt not only appear 
that it is indiſpenſably neceſſary for the 
performance of duties which thoſe who 
claim it are engaged in, but that it has 
been uniformly allowed. All 9 mot 
uniform] y claimed, exerciſed, and allowed, 
are aſſumed. Theſe duties are not com- 
plicated: they conſiſt in propoſing and 
conſenting to good laws, the granting ſup- 

plies, proſecuting for high treaſons and miſ- 
demeanors againſt the ſtate, &c. Our an- 
ceſtors knew ſo little of privilege as main- 
tained in modern times, that even freedom 
of ſpeech was reſtrained by Elizabeth in 
ſeveral of her parliaments, which was not 
diſputed by the Commons. The greater 
part of it was introduced by a Houſe that 
oyerturned both monarchy and ariſtocracy 
D at 
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(34) 


a blow. Beginning at one time by inno- 
vation, it was ſilently admitted at another. 


If the known laws of the land, and the 
rights of the people, are to give way to a 
privilege which none of us know the origin 
or extent of, the party who ſuffers by it 


has no remedy. If it have not the ſanction 


of law, it is obnoxious to the cenſures. of 
the people. And thus much for the privi- 
lege of parliament in general. 


In tegard to the rights of election in bo- 
toughs, which vary under charters and 
euſtoms, though determinable by the Houſe 
of Commons, they were the cauſe of ac- 


cumulated diſputes. They were as indefi- 
nite as the privileges of the Houſe, and end- 
leſs contentions were their fruits. Reme- 
dies were attempted by acts of the entire 

legiſlature, 


COW 
| legiſlature, and the ſtatutes, firſt of the 7th 
and 8th of W. III. c. 7. againſt faſſe re- 
turns, and the 2d of G. II. c. 24. againſt 
bribery, direct the right of voting for the 
then future to be, according to the laft de- 
termination of the Houſe of Commons con- 
cerning it. Theſe were nevertheleſs defi- 
cient, They only made the /aft determi- 
nation of that Houſe concluſive, before the 
date of the latter; a defect unprovided againſt 
by the act of the roth of our preſent king, 
commonly called Mr. Grenville's act. Nei- 
ther of them extended to any ſubſequent 
determination ; and ſimilar queſtions on the 
right of election, were tried and retried 
every parliament. An inconvenience of this 
kind was further attempted to be rectified 
by the 28th of the king, c. 52, which 
enacts, that whenever a committee of the 
D 2 Houſe 
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( 36 ) 


Houſe of Commons ſhall think the right 


of voting queſtionable, they ſhall require' 
the counſel for the reſpective parties to 
deliver in a_ ſtatement of the right for 


which they contend, and report it to the 


whole Houſe, with heir judgment thereon ; 


and if in twelve months after; or fourteen 


days after the next ſeſſion of parliament 


commences, no perſon petition againſt it, 


it is nal fur ever. Still the Houſe is left 


to be the ſupreme judges of the right of 


election, without having any definite rule 
to guide their determination, except by par- 
ticular ſtatutes, Which once more preſents 
to our view the act of king William againſt. 
treating. Had either Houſe thought that 


a reſolution on their journals to prohibit, and 


make penal, the ſeveral tranſactions de- 


ſcribed therein, would have been effectual, 


and 


E 


and equal to a law deriving its force from 
the three united eſtates of the kingdom, 
this act would not have been neceflary; 
but parliament were convinced of the con- 
trary, and it paſſed in conſequence. On 
this ſtatute we now reſt; not to demur to 
it, but make it, if in-our; power, ſpeak-the 
truth. We have already amplified, ſifted, 
and diſſected it and the beſt concluſion We 
are able at length to draw from it is, that 
it only diſables and incapacitates him who 
breaks it to fit upon his return in parlia- : 
ment for that ſingle election. fortiori, and 
with Stentorian voice, it only diſables and 
mcapacitates him to fit upon that return. It 
does not expreſsly or impliedly diſable or 
incapacitate him to fit on a ſecond return 
for the ſame place, provided he does not 
break this treating act a /econd time, If this 


D3 be 


\' 


(38 ) 


be true, as we have endeavoured to prove, 
and which we perſuade ourſelyes we have 
done, with reſpectful deference to better 
judges, the late determination in the caſe of 
Southwark, is'ERRONEOUS, In this opinion 
many able men are unanimous “; and with 
this we cloſe the preſent ſection. 


Among them is Mr. Chriſtian, profeſſor of com- 
mon law in the univerſity of Cambridge, who, in the 
courſe of his Note on the Commentaries calls it the 
obvious meaning of the ſtatute. | 


* 


SECTION 


( 39 ) 


2 
SECTION m. 
of the conduct of the Committee on the of 
2 breach of the treating af. 


Taz laſt determination of the Houſe of 
Commons on the meaning of this act, being 
proved erroneous, as in the preceding-ſec- 
tions of this inquiry, it is due tothe commit 
tee, and it becomes us toiſay, that it wat. 
founded in miſtake, miſconception, and an 
uplifted defire to work a partial reform. The 
purity of intention, andknqwn integrity of the 
gentlemen who compoſed it, are above praiſe, 
Jo err is human, and not a fault. It is ingi- 
dent to the common fallibility of our no 
ture, however cultivated by education, en- 
lightened by genius, improved by expe- 
D4 tience, 
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6 
rience, or diſtinguiſhed by fame. Not to 
err, 1s aboye the power of finite man ! 
ui MOITFQAE 
en judgments of every court in Weſt- 


rainſter-hall, if Wrong, can be apnibilated 
by an wie; of reverſed on a writ of error, 
returnable either before another, or it ſelf, 
and examined in the laſt reſort by the Houſo 
of Lords; but the court of a committee of 
the Houſe of Commons, is the fig and /aft 
tribunal. Its judgments can be examined 
by none but themſelves. This coriſtitutes 
a. hardſhip, and requires the ioterference of 
the legiſlature, to preyent it by ſome whole - 
ſome ſtatute. If w&,could admit the late 
determination to be free from error and ob- 
jection, the puniſhment might be thought 
to: outrun the meaſure of nen and 
do violence to that grand legiſlative m 


en > 0 that 


( 41 ) 

that crimes and penalties of human inſtit u- 
tion ſhould nearly quadrate. It might be 
anomalous, and exceed the puniſhment im- 
poſed by the bribery act of the 2 G. II. 
c. 24. which is a forfeiture of jive hundred 
poundi, with an eternal diſability to vote for, 
or hold any office in any corporation, unleſs 
before conviction the offender diſcover ſome 
ather of the ſame kind, and then he is the 
demnified. Not a word is ſaid here of 
diſabling and incapacitating any man to be 
feturned, either for thai or any other elec- 
tion. So that mere bribery, which is a 
higher offence;' creates no diſability or inca- 
pacity either way! The member returned 
may ſit in the Houſe. Mere treating, which 
is a ſotber offence, creates both for that par- 
ticular election the member is returned 
upon, and deprives him of a place there. 

5 | When 


4) 
| When laws are ſo unlike each other, and 
ſo little correſpond, ſome of them muſt be 
exceptionable, and, for the honour of our 
country, ought to be repealed or amended. 
Let it not be ſaid that our ſtatute books 
hold out pains and penalties of @ greater 
meaſure, for an nferior, and a mw” w_ 
1 — 


| __ influence, in every ſenſe of the 
word, and on every occaſion, deſerves re- 
probation. Proviſions are made againſt it 
by law; but nothing will effectually ſub- 
due it, except reſolution and vprightneſs 
to enforce it. Executed as it ſhould be 
(and if not it is 4 dead letter), its pu- 
niſhment might ſilence the common clamour 
of thoſe who weary us with their cries for 
a reform, Poſſibly the late committee 
8 (xe 


('48 
(we will not ſay the petitioner) felt theſe 
tingling in their ears when they pro- 
nounced their determination. But it is one 
thing Hricliy to execute the laws, and ano- 
ther to enlarge their puniſhment, be the 
motive ever ſo pure, and the end ſupremely 
good. Of the laſt we are ſorry to com- 
plain, as we have hitherto ſubmiſſively done, 
The former we approve, and loudly call 
for ! 


We will now give our attention a little 
reſpite, and in the next ſection look into 
the report of the late committee to the 
whole Houſe, ſo as to prepare and make 
 eurconcluſions conſiſtent with our premiſes, 
as we have ſtriven to do to the preſent pe- 
nod of our compound remarks. || 


SECTION 
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SECTION IV. 
Of the Return of a Member to Parliament. 


Tux gentleman returned to parliament 
by an officer of ſufficient, authority, 1s the 
ſitting meraber. The duty of this officer is 
diſcharged, and the Houſe of Commons be- 
ing poſſeſſed of the member returned by 
him, he is in their judgment to be diſ- 
poſed of, on a petition againſt him, either 
under ſome ſtatute, or the law and cuſtom 
of parliament. On complaint made to them, 
their mode of proceeding upon it 1s pointed 
out by the act of the 10 G. III. c. 16. 
amended by the 11. G. III. c. 42. made 
perpetual by the 14 G. III. c. 15. and im- 
proved by the 25 G. III. c. 84, and 28 G. III. 
N | c. 52. 


( 45 ) 
c. 52. If their committee of fifteen mem- 
bers, of which tuo are to be named by 
the parties, thence called their nominees, 
ſhould report the election void, or the mem- 
ber petitioned againſt di/ab/ed and incapa- 
tated to fit with them, he is removed; a 
new writ iſſues, and another election takes 
place, or the petitioner is put into a ſeat 
| by their judgment. All who voted for him, 
and formed a majority in his favour, are 
conſidered 'as nothing, inaſmuch that he 
owes his ſeat to their determination, and 
not to the ſuffrages of the electors for the 
place repreſented. As if he were put in 
nomination at a common-hall, or a meet- 
ing of conſtituents, and no perſon were 
named in oppoſition to him, he is a mem- 
ber of the Houſe, The diſappointment 
now of the member he petitioned againſt, 
and 


(46) 
and whom that Houſe has removed, reaches 
to the body of conflituentr, who do not ap- 


pear to have committed any offence *, - Not 
knowing, any more than the returning 


officer, that their votes would be found uſe- 
leſs, they had no opportunity of naming 


any other candidate, who might be unex- 
ceptionable to his opponent, or the Houſe. 
Had the Commons entered a reſolution on 
their journals, that the member returned, 
having violated an act of parliament, and 
thereby diſabled himſelf to fit for THAT place, 
on any ſubſequent election to that parlia- 


Whatever proofs of treating were brought Pint 
the removed member, and we believe they applied to 
only a few inſtances ; it is thought enough in generous 


minds, that they make the election of him who is guilty - 
of it void, without annulling all the votes of the ma- 


jority which cauſed him to be returned a ſecond 
ume. 


ment, 


(4) 


ment, which would have been wrong, the 
feturning officer might or might not have 
proclaimed it from his huſtings, or follow- 
ing the example of the ſheriffs of Middle- 
tex, in the caſe of a majority for Mr. 
Wilkes, who was declared by the Houſe 
ineligible, and expreſſed to be ſo in the 
writ, he would have returned the candidate 
choſen by a majority of votes as duly elected 
| likewiſe. He would have left that honour- 
able Houſe to have rejected him, and placed 
in it a candidate not choſen by the conſti- 
tuents. A reſolution of the kind, though 
the returning officer might have been ap- 
' prized of it, and it might have a ſeem- 
ing ſupport by a breach of the treating act, 
would nevertheleſs, in our conception, be 
as erroneous as the determination of the 
committee. As the act of the whole 
Houſe 


| tionable. It would not be ſo violent as the 


(48 ) 
Houſe it would be rather more excep- 
TY 
reſolution in the Middleſex caſe. ' That had 
nothing to ſupport. it but the pleaſure of the 
Houſe, which was afterwards . condemned 
by a total obliteration from among, their 
proceedings. N or would it ſo glaringly 
bave transferred the right of election from 
the collective to the repreſentative body of 
the people. Had they diſcovered the treat- 
ing act to be equivocal, and came to ſuch 
a reſolution, it would have been ſome war- 
rant to them. Either way it would have 
reſted with the returning officer to have 
acted as he has done, and with them to 
call him to account for it, as they, in their 


wiſdom, might have felt themſelves juſti- 


fied by law, or the cuſtom of parliament. 


If 


( 49 ) 


If there had been ſuch a reſolution, and 
the electors had known it before the ſe- 
cond election began, they might or might 
not have put another gentleman in nomina- 
tion to oppoſe the candidate who had been 
the cauſe of annihilating all their former 
votes, and removing the member returned 
upon their choice, not perhaps ſo much for 
the boaſted purity of elections, but in or- 
der to procure himſelf that ſeat in parlia- 
ment which they had defi gned for another, 
The petitioner owes his place there to the 
Houſe, and not the majority of votes, though 
he ſits as repreſentative of the Borough of 
Southwark, grounded on the breach of the 
treating act, which has in the end made him 
as it were a member of their chooſing, and 
not the choice of the electors of this ancient 
borough. | 4 
5 5 E | Yet 
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Yet the report of their committee con- 


tradicts itſelf, It ſays that the oppoſition | 


of the member removed was not frivolous 


or vexatious, though it calls him ineligible ; 


and ſays he ought not to have been returned. 
If he were ſo, and we have ſeen he was 
not, his oppoſition would have been the 
contrary, Why ſuffer him to go on with 


a poll while he, his counſel, and his friends, 


were of opinion he was eligible? The re- 
port in this particular is inaccurate, but it 
agrees with the determination, which'i Is in- 
accurate alſo; and by virtue of it the peti- 
tioner fits in parliament, where, no doubt, 


he wall do himſelf honour, 


But what had the diſcomfited member 
done to merit all the jeers and gibes he has 


met with? Was it not enough that the 
| Commons 


38 
Commons above ſhould remove him, but: | 
that the commons below muſt ſcoff at him 
and his friends? It is altogether fo deſtitute 
of delicacy, that it is barely juſtified under 


the odious name of electioneering fairneſs z' 
and this gentleman's breach of the treating 
act ſhall hereafter be intrinſically ſearched 
into as an offence, as well in the eyes of par- 


liament, as thoſe of the public, 


The behaviour of the petitioner to his 
opponent, between whom there is a friend- 
ly intercourſe in private, was polite and re- | 
ſpectful in public, He ſpoke of him to his 
audience before the huſtings as a worthy 
character; and in this he teſtified an ani- 
mating example of dignified benevolence; 
over which ſelf approbation will ſtrike the 
ſtring of Joy, while the conſtituents of 
e E 2 Southwark 


f 


88 
Southwark who compoſed a large majority 
againſt him, may keep in recollection the 
trouble and time they haye loft, and on a 
future occaſion reſerve: their votes for the 
member removed, as the man of their 


SECTION 
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SECTION V. 
Of the Conduf? of the Returning Officer. 
Or this gentleman we cannot but 

ſpeak in terms of approbation. Impar- 
tial, prompt, and candid towards all par- 
ties, he called to his aſſiſtance two gentle- 
men of the profeſſion, whoſe opinions 
on the queſtion of perſonal diſability aud 
ihcapacity are incorporated in theſe diſquiſi- 
tions. Whatever had been deemed good 
votes on. former conteſted elections in Sbuth- 
wark, was now no direction to him, His 
guide was a modern ſtatute, which deſcribed 
a legal voter to be an inhabitant of a borough, 
paying ſcot and lot for fix months previous to 
the commencement of the election; in like 
manner as another ſtatute deſcribes a legal 


»The author only ſpeaks poſitively of his own, 
E 3 voter 


Ts) 
voter for a county to be a freeholder of 
forty ſhillings a year, whoſe eſtate has been 
aſſeſſed to the land-tax an equal time. 
Theſe ſtatutes were calculated to prevent 
impoſition on the returning officer; and as 
the land-tax books ſhowed who had a right 
to vote as frecholders, the books of parochial 
taxes were turned to here, to ſhow in 
| whom was this right as burgeſſes. The 
inhabitants, if rated, and they had ever paid 
to a rate, were admitted as legal votes, un- 
der the deſcriptive words of the ſtatute of 
the 26th of the king, namely, inhabitants 
paying ſcot and lot. The ordinary accepta- 
tion of theſe words is a contribution of the 
inhabitants of a borough toward pariſh bur- 
thens. The ſingle word paying, is a parti- 
ciple preſent, of the verb active to pay. 
It does not repreſent the action as com- 


pleted or finiſhed ; but in the pre/ent time 
| completing 


. 
completing and finiſhing. If then an inhabi- 


tant was rated, but had not paid any rate 


or part of it, he was not conſidered a good 


vote; becauſe, according to the meaning of 
the participle, paying, he could not be faid 
to be in the act, ation, or habit of paying 
ſcot and lot, and as ſuch could not be 
deemed a egal voter. An inhabitant being 
liable to pay, without being rated, or called 
upon to pay ſcot and lot, was taken not to 
be within the ſtatute; and when Mr. Ni- 


chols, the promoter of it, and a member 


of the Houſe, was aſked upon the huſtings 
what be intended by this participle, paying, 
if we are not incorrect, he obligingly in- 


formed us, it was being in he habit and act? 


of paying ſcot and lot, which no man could 
be in, - who had not been rated or paid at 
all. If he had been rated and. was in arrear, 

| _ eo 


fied, made his vote good, 


Wo. 7 | 
then his liability, if not otherwiſe diſquali- 


\ 


An inhabitant might be a pauper, receive 
alms, or not have been reſident ſix months 
before the election. Whenever it appeared 
that he had paid ſcot and lot, and was not 
properly rated, or rated by miſtake, an ex- 


planation was allowed, and on parol proof 
his vote held good; fo likewiſe a man who 
was a prifoner in the King's Bench, but 
who was an inhabitant of a houſe in the Bo- 
rough, for which he was rated and paid, 
was held a good vote. The contrary was 
contended for, becauſe he could not ſerve 
the office of conſtable. Certainly not while 
confined, but he might when enlarged; and 
it was ſufficiently hard that he ſhould be de- 
prived of his liberty by his imprudence or 


misfortune, 


e 
misfortune; without being disfranchiſed of 
| his vote, which was admitted. This was 
ſatisfactory to all parties, a few only ex- 
cepted, who ſeemed diſpoſed to be ſatis- 
fied with nothing but their own opinions | 
upon it, in the avowal whereof they were 
not always morally. decorous, nor perſonally 
ee TO 


In fine, the conduct of the returning 
officer ſet cenſure and blame at defiance, 
and enforced applauſe. With all that fol- 
lowed the diſcharge of his duty, he has 
nothing to do; and thus ſaying, we ſhall 
leave him, and retain a pleaſurable remem- 
brance of his behaviour'on this much talked 

of ocrafion. 


They were entire rangers. : 
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SECTION VI. 
Of Treating. 


Tux conſtituted offence of treating, when 
carried beyond reaſonable bounds, like 
gaming, though it may find an apologiſt, 
cannot be defended, In a Popular elec- 
tion, the ſucceſs of a candidate depends 
on the people, who are generally arti- 
ficers, mechanics, handicraftſmen, or of 
other lower employments. To open houſes 
for theſe men to drench themſelves with 
liquor, or riot in falſe feſtivity, 1s blame- 
able. It takes them from their buſineſs, 
and tends to idleneſs, riot, and debauchery. 
It benefits the publican, the brewer, the 


diſtiller, and wine F merchant, by a profuſe 
though 


TCM 

though temporary vend of the articles they 
trade in; but it injures the people who 
conſume, and the candidate who pays for 
them. The ſtatute that was paſſed againſt 


nt, was properly meant to prevent exceſſive 


and exorbitant expences in elections of mem- 


bers to parliament. Vet for one hundred 


years that have elapſed ſince it was made, 


reſolution and integrity have been wanting 


ſomewhere, to put it in execution, on its 


manifold breaches. There are only three 


inſtances, in preſent recollection, when its 


infraction was brought forward; and theſe 


were the caſes of Honiton, Norwich, and 


the preſent of Southwark. This la w, 5 


though conſtantly abuſed, has been ſuf- 


fered to {lumber ; and candidates, or their 


agents and partiſans, in the heat of their 


contentions for a ſeat in the Commons 


Houſe, 


( 66 ) ; 

Houſe, have cauſed ſcenes of confuſiony 
ebriety, and idfamy, to be exhibited in 
the ſtreets of cities and boroughs, in con- 
tempt of decency and common good or- 
der. There are inſtances alſo where the 
exceſſive and exorbitant expences of all this 
have brought the paymaſters to bepgary 
and ruin, regardleſs of a ſtatute that ex- 
iſted to prevent it. This is an evil to be 
deprecated by us all, and as there are ſuffi- 
cient pains and penalties to guard us againſt 
; it, our murmurs for reformation are a 


mockery, and our diſobedience a ſhame ! 


Notwithſtanding all we have premiſed 
upon it; all our illuſtration of, and all our 
exceptions to the laſt determination upon 
it, we eſteem it for what it is, not for what 
it is not, and will rejoice at its improve- 
7 ment, 


= 


E60 } 


ment. An honourable : gentleman of the 


Houſe of Commons has given notice 'of 
an intended motion on the ſubject of it. 
If it be to put its ſpirit and meaning out 
of all doubt, though we ſee none in ei- 
ther, and make it come up with this late 


decifion, which we ſay it now does not, 


the end is fo deſirably good, that we ſhall 
approye the means *, and hope in future it 
ſtrument to chaſtiſe the evil ſo much con- 
demned in theory, and ſo little in practice. 


Extremes however ſhould be avoided. 
Severity may defeat the meditated purpoſe, 


and either a partial relaxation, or a total ins 


difference of it, may be the reſult. As in 


uſury, a baſe offence indeed, when the ad- 
vantage is moderate, and in proportion to 


Mt Yet, as we haye ſaid, they will be ſevere. 
3 he the 


EY 
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the riſk; the ſcarcity of money, its high 
value as a medium, and the wants of the 
borrower, all fair allowances ſeem to be de- 
manded by the common candour of men. 
Travelling expences, ſome little compenſa- 
tion for loſs of time, and an ordiuary ſhare 
of refreſhment, have often very reaſonably 
been thought neither to be treating within 
theprohibition of the ſtatute of king William, 
nor bribery within the ſtatute of George II. 
To make it fo, a bill paſſed the Houſe of 
Commons fome years ago, which was 
rejected by the Lords. The late Chief 
Juſtice Earl Mansfield diſtinguiſhed himfelf 
by ſhowing that it was unneceſſary, and 
that theſe ſeemingly venial tranſactions 
were illegal and ſubject to the penalties 
of bribery. In cold ſtrictneſs they cer- 
tainly are, but a generous warm mind 
would abbor the thought of enforcing 

them 


| ( 63 ) 
them on fo flimſy a breach. Has there 
ever been a popular election ſince theſe 


ſtatutes paſſed, but they were practiſed with-' 
out exception ? We know of none, and : 


join with the departed nobleman in think- 


ing ſuch a bill ſuperfluous, 


Bribery is an act of corruption, but the 


moderate refreſhment of voters in privacy 
and ſobriety, ſurely ſhould not be indiſeri- 
minately mixed with that ſort of public 
treating which the act forbids, and which 


is attended with exceſſive and exorbitant 


expences, and with pernicious licentiouſneſs, 


If the defeated member in this caſe 


promoted it, he may have been ignorant 
of the law; and doing nothing more than 
what had been done by many before him, 


he may have thought he was doing no- 


thing 
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thing wrong. This, in common charity, | 
lofty reflection, had it happily operated, 
would have leſſened the triumph of the 
victor. The vanquiſhed would then have. 
reflected honour on the conqueror, and par- 
ticipated his trophy, 

Yet this ignorance of the law, rigidly 
ſpeaking, is no excuſe; liberally it may be 
one: and it is here to be wiſhed by parties 
of all deſcriptions, that this ſtatute “ re- 
ſpeQing and prohibiting treats, by a firm, 
undevious and virtuous execution of it, may 
be ſooner or later the means of conducting 
all popular elections in peace and good order, 
without exceſſive and exorbitant expence to 
any man. 


* Confined as it is to oe election only. 
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| "Hos ws ſubject und. we | hope 
the public in general, and all the parties in 
particular, for whoſe benefit we thus ap- 
| pear upon paper, have now a fair opportu- 
nity to afficm, or deny, that the laſt deciſion 
on the charge and conviction of treating, 
is, or is not, with the beft of intentions, found- 
ed in ERROR. If it be ſupported by the 


uſage of the Houſe of Commons, prior to 


the ſeventh year of king William, it is 
made to operate equally with a law of the 
legiſlature. In this ſenſe it cannot be 
agreeable to the genius and ſpirit of Eng- 


liſhmen, whoſe glory it is to live under 


F an 


S 


„ 


an enviable and incomparable conſtitution. 


Holding out its arm of powER in a caſe of 
perſonal diſability and incapacitation, upon a 
ſecond return, which is diſtin from queſ- 
tionable rights of election, now regulated 
incompletely by divers acts of the whole 
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parliament, is every way alarming. Its 
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exertion animates our attention, and calls 
for emollients to procure its quieſcence. 


* | x ! 
| 


Ik the ſtatute of king William be brought 
forth to ſanction it, the ſupport is weak, 
for it fails in its extent. Or if the caſes 
under the name of uſage of parliament before 
- paſſed, were thought /ufficient to diſable 
and incapacitate a man found ' guilty of 
treating, it would have been ſuperfluous, 
and paſſing it was a work of ſupererogation. 

It certainly recites that the complaint it in- 

8 tends 


LE 
tends to remedy, is: contrary to the laws, 
but it names none, nor is there any out of 


15 


the pale of the reſpective houſes. 


It is admitted that all convicted criminals 
whoſe ſentence marks them with the black 


dye of infamy, are unfit to fit in either; 


and having a place there they ought to be 


expelled . They are diſabled and incapa- 
citated by their crimes, of which | they are 
never cleanſed but by legal. pardoh, But a 


conviction of treating, abhorrent as it may 


be ſappoſed, neither faſtens criminal guilt on 
the party, nor renders him infamous. It 
was, and is, aud always will be otherwiſe 
in caſes of perjury, and where the ſentence 


* A SE attainted of treaſon or felony is ineligible; 
for the writ ſays, Magis idoneos & diſcretos cligi fac, 
&c. 4 hiſt. 49. e | 

of 


— — ——— —— — 
3— , „ N 5 83 


. : 
a * 12 
— 5. * 2 - hs a _—— — 
ry Bn >; - ne 4 > e D = 1 1 
e e . * 3 2 5 8 5 - — - = 
3 25 conn 2 —— S 2 , 
0 * « — . * * A . * w 4 _ 7 C 2 
N *. * or > - 4 = =, 4 l * & * * ry 2 rn "Y A Ie FI * — Fa I 2 
PTA - r 292 7 2 -4 a — . ” ” 5 a, A hn 7” "RR — n 14 * » 4 I . . x * a 
2 7 88 r r A . X. - rt 2 — A K* 42 1 1 oY — hn 35 4% 4 my x „ 1 mung 2 pl F 
#0 1 . N — " . E * 3 * — * 0 * — 8 
. ; 8 nn bacon * * ' EDO "II T-- 
3h. + Fr bo bite i — orig pr, > + N * - 4 — 2 a 2 * 9 gr 4 EY fu 1 IR i * 4 * 
p r K — 9-607 


5 
"I . 
— 


-_y 
tr 


E462 


—— 


- 
bg 


** * 2 * * 2 
. 4 — 4 - * = 1% © 
” - 5 r * * 

i k 
— r 01 
> — 44 — _ - — 

. r 
©: a n 


4 — 


Ig. 
fs | 2 — 
AE ˙ TY Fe wo ev 71 


— hey 


of a court martial pronounced the party's 

conduct to be infamous and ungentleman- 
like, which amplified criminal guilt in the 
extreme. Delinquents of this deſcription 

never attempt to ſhew their guilty * 
parliament on another return. - 

If Mr. Wilkes had been a criminal be- 
cauſe convicted of a libel, he would not af- 
terwards have ſtood to be returned as an in- 
capacitated man. His expulſion for this 
tendenty to break the peace did not diſable 
him; or the reſolution of one Houſe againſt 
him would not have been expunged: It 
is true, in the preſent caſe there was no ex- 
pulſion, and the ineligibility wholly de- 
pending on the uſage of one. branch of par- 
lament, connected with the treating act of 
king William, we now leave our readers 

to 


Wd ek. 
to ponder over the determination before 


us; and to accept or refuſe, in all or in 


part, the ſerutiny it has here produced. 


Should any one conyince us we are | 
wrong, he wall deſerve our thanks, We 
do not expect it ; yet his illuminations may 
give us a new inſtance of human inſuffi- 


ciency, and correct our own. 


FINIS. 
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